STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
RONALD HODGE,
Petiti oner,
VS. Case No. 98-3066

Dl VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

This matter cane before Di ane O eavinger, a duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings, on March 24, 1999, on Respondent's Mdtion for Final
Summary Order.
APPEARANCES

For Petitioner: Anthony J. Sal zman, Esquire
Moody and Sal zman, P. A
Post O fice Drawer 2759
Gainesville, Florida 32602

For Respondent: Emly Moore, Esquire
Di vi sion of Retirenent
Cedars Executive Center
Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUE

Whet her Respondent should grant Petitioner's request to
change Petitioner's type of retirenent fromln-Line-O-Duty

(ILOD) disability retirement to regular service retirenent, after



he had nade application for I1LOD and received sone of those
benefits.

PRELI M NARY STATEMENT

By letter dated March 18, 1998, Respondent notified
Petitioner that it was denying Petitioner's request to change
fromILOD disability retirement to regular service retirenent.
Petitioner thereafter filed a petition contesting the denial and
requesting a formal adm nistrative hearing. The matter was
referred to the Division of Adm nistrative Hearings.

Prior to the schedul ed hearing, Respondent filed a Mtion
for Summary Final Order, with a supporting affidavit. This
Motion was heard tel ephonically on March 24, 1999. Petitioner
agreed that the case would be nost economcally and efficiently
resolved on the Motion for Sunmary Final Order. At the
conclusion of the Mdtion hearing, the Adm nistrative Law Judge
aut hori zed the filing of proposed recomended orders.

The parties filed proposed recommended orders on April 9,
1999.

FI NDI NGS OF FACT

1. Petitioner, Ronald Hodge, was enployed under the Florida
Retirement System (FRS) for 31.34 years. On Decenber 19, 1996
he filed the Application for In-Line-O-Duty (ILOD) Disability
Retirement, Form FR-13, with Respondent, Florida Division of
Retirement. The Application for ILOD Disability Retirenment was

signed by Petitioner in the presence of a notary public. 1In the



lines of text immediately before Petitioner's signature, the
Application for I1LOD Disability Retirenment provides, in relevant
part:

Co | al so understand that | cannot add
addi ti onal service change options, or change
nmy type of retirenment (Regular, Disability,
and Early) once ny retirenent becones fi nal
My retirenment becones final when any benefit
paynment is cashed or deposited. (enphasis
added)

See al so Rule 60S-4.002(4), Florida Adm nistrative Code.

2. On February 19, 1997, Petitioner was accepted as
permanently and totally disabled by the State of Florida and
began recei ving Wrkers' Conpensation permanent total disability
benefits for the same accident for which his ILOD disability
benefits were accepted by the D vision of Retirenent.

3. On April 25, 1997, the Division notified Petitioner that
his application for I1LOD disability benefits had been approved,
but that since he also qualified for regular retirenent benefits,
he had several options available to him Wth the letter of
April 25, 1997, he was given four different estinmates of
retirenment benefits. He was further advised to send his decision
in witing.

4. The letter of April 25, 1997, also advised Petitioner
that "You have the option of choosing the type of retirenent you
wish toreceive . . . . |If you decide to change fromdisability
to service retirenent, conplete the enclosed application for

service retirenent, FormFR-11 and return it also." No deadline



for changing his service retirenent was specified in the letter.
At the tinme of the April 25, 1997, letter Petitioner had not
received any retirenent benefit paynents.

5. Petitioner responded to the Division's April 25, 1997,
letter on May 4, 1997. Petitioner clarified that he had ".
selected F.R'S. ILOD (In-Line-O-Duty) disability benefit Option
2. . ." Hs decision was based on the estimtes of benefits
enclosed in the Division's letter of April 25, 1997.

6. In June 1997, Petitioner began to receive disability
retirement benefits in the nonthly anount of $1, 850. 33.

7. In May 1997, in a case in which neither Petitioner nor
Respondent was a party, the Florida Suprenme Court ruled that |1LOD
disability retirenent benefits paid to recipients of Wrkers
Conpensation benefits could be used to offset/reduce Wrkers'

Conmpensation benefits. Escanbia County Sheriff's Departnent v.

Gice, 692 So. 2d 896 (Fla. 1997).
8. Inportantly, Respondent was not aware at the tine that
it sent the estimates of benefits to Petitioner in April 1997, of

the Suprene Court's decision in Escanbia County Sheriff's

Department v. Gice, 692 So. 2d 896 (Fla. 1997), in May 1, 1997.

However, Respondent was aware of the decision before the election
was made and before the first benefit was paid of prior decisions

in Barragan v. Cty of Mam, 454 So. 2d 252 (Fla. 1989), and

Brown v. S.S. Kresge Co., 305 So. 2d 191 (Fla. 1974), which limt

t he conbi nation of such benefits to 100 percent of a claimnt's



average weekly wage. However, these decisions did not address
the offset issue. Respondent never inforned Petitioner of this
potential reduction when advising himof the selection options.

9. In Septenber 1997, the State of Florida began to take an
of fset against Petitioner's Wirkers' Conpensation benefits for
his disability retirenment benefits, thereby reducing the total
anount of his Whrkers' Conpensation benefits. |[|f Petitioner had
been receiving service retirenent benefits, no offset against his
Wor kers' Conpensation benefits woul d have been taken.

10. Based on the effect of the Gice, decision supra.

Petitioner sought to change his type of retirenent from|LCD
disability retirement to regular service retirenent.

11. Petitioner's retirenent benefit has never been reduced.

12. Petitioner, subsequently filed Application for Service
Retirenent, Form FR-11, notarized on Cctober 8, 1997, and by
letter dated October 7, 1997, which advised that he " . . . had
decided to change fromdisability to service retirenent.

13. Petitioner's Application for Service Retirement was
cancel | ed by Respondent on Novenber 4, 1997, with notice to
Petitioner that Respondent's records indicated that he was added
to the June 1997 Retired Payroll under |ILOD El ectronic Fund
Transfer (EFT) nonthly benefit. Because benefit paynents had
been deposited, Petitioner's retirenment was final.

14. By letter dated Decenber 8, 1997, Petitioner requested

reconsi deration by the Respondent of its decision to cancel his



Application for Service Retirenent and to deny his request to
change his type of retirenent. He stated that he was " . . . not
receiving the benefits | was led to believe |I would receive
because of setoffs taken by the state of Florida on ny Wrkers

Conpensati on benefits He further stated he was m sl ed
in that the Division representative informed himthat he could
change fromdisability retirement to service retirenment by just
conpleting the Form FR-11.

15. At best, the letter of April 25, 1997, is anbi guous as
to when the election to change types of benefits could be nmade
and as to whether this letter superseded the previous statenent
in the original application for ILOD benefits signed by
Petitioner that stated he could not change his el ection of
benefits once benefits had been paid. However, the anbiguity in
the letter does not constitute a m srepresentation of fact by the
Division. The letter sinply did not address the issue.

Mor eover, Petitioner was aware of the |anguage in Form FR-13 t hat
benefit elections were final once benefits were received.

16. Respondent has never reduced or offset any nmenber's
benefit, whether disability or regular service retirenent, due to
recei pt of any other benefit. In short, Petitioner's retirenent
benefit is not being reduced. Mreover, the reduction in
Petitioner's Wrkers' Conpensation benefits was not due to

Respondent's fault, action, or representation to Petitioner.



17. At the time of retirenent, Petitioner was eligible to
receive either service retirenent because of his nore than 30
years of service, or disability retirenment because of his |ILOD
injury. If M. Hodge were to be granted service retirenent
benefits rather than disability retirenent benefits, his total
mont hly paynents fromthe State of Florida (retirenent and
Wor kers' Conpensation) woul d be substantially increased.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over this subject matter of and the parties to this
proceedi ng Section 120.57(1), Florida Statutes.

19. The Florida Retirenment System (FRS) is established in
Chapter 121, Florida Statutes. There is no dispute that M.
Hodge is a nenber of the systemand that at the tinme of his
retirement he woul d have been entitled to select either regular
retirement benefits based on his 30-plus years of service, or
disability benefits based on his ILOD disability.

20. Section 121.091, Florida Statutes, directs how benefits
are paid under the FRS; it does not authorize the Respondent to
alter the type of retirenent benefits once a selection of the
type of retirement is final. Further, Respondent has duly
promul gated rules, including the Form FR-13, Application for
Retirement, which expressly prohibits a change in the type of
retirement such as is requested by the Petitioner once a benefit

paynment is deposited. See Rule 60S-4.002(4), Florida



Adm ni strative Code. In short, Respondent has neither statutory
nor regulatory authority to change Petitioner's type of
retirenment once benefit paynents are nmade to him

21. The representations nade by the Respondent to
Petitioner concerned the types and taxable status of FRS
retirement benefits. Respondent's representations did not
concern any type of W rkers' Conpensation benefits. Mreover, it
is unlikely that Respondent could make any representations
concerni ng Wrkers' Conpensation benefits. No representations
were made regarding any offset or reduction of Petitioner's
Wor kers' Conpensation benefits based on Petitioner's selection of
| LOD disability retirenment benefits since Respondent had no
know edge of any such offset or reduction to Petitioner's
Wor kers' Conpensation benefit. 1In fact, the lawin this regard
changed after Respondent's April 1997, representations to

Petitioner. See Gice, supra. The representations as to the

anmount of retirenment benefits Petitioner could receive nade by
Respondent were accurate when nade. |In fact, those
representations remain accurate to date, since Petitioner's
retirement benefits have not been reduced.

22. The elenents of equitable estoppel against the State
are: (1) a representations to a material fact that is contrary
to a later-asserted position; (2) reliance on that
representation; and (3) a change in position detrinmental to the

party cl ai mng estoppel, caused by the representation and



reliance thereon. Kuge v. State, Departnent of Adm nistration,

Di vision of Retirenent, 449 So. 2d 389, 391 (Fla. 3d DCA 1984);

See al so Bobby Scott v. Departnent of Managenent Services,

Di vision of Retirenent, Case No. 96-3761 (Div of Ret. July 30,

1997) .

23. Kuge v. State, Departnent of Adm nistration, Division

of Retirenment, supra, involved a Petitioner who was told by the

Di vision of Retirenent she would be eligible for retirenment
benefits based on two prior periods of enploynent in state
governnment. Based on these assurances by the Division of
Retirement, Kuge chose her date of retirement. She was
subsequently notified by the D vision that she had only 9.33
years of credible state retirement service instead of 10 years.
The District Court held that the State, by its statenent of fact
as to the length of time which Kuge had to serve in order to
qualify for benefits, was estopped to deny Kuge state service

retirement benefits. See also Salz v. Departnent of

Adm ni stration, Division of Retirenment, 432 So. 2d 1376 (Fla. 3d

DCA 1983).
24. Respondent, having nmade no m srepresentation of fact,
has not engaged in conduct which could provide the basis for

estoppel . Kuge, supra.

25. Moreover, even if Respondent had nade a m stake of | aw,
which it did not in this case, the State may not be estopped for

conduct resulting fromm stakes of law. Salz v. Departnent of




Adm ni stration, Division of Retirenment, 432 So. 2d 1376 (Fla. 3d

DCA 1983).

26. Under the facts and |aw of this case, Petitioner should
be denied relief and Respondent's Mtion for Summary Final O der
shoul d be grant ed.

RECOMVENDATI ON

Based upon the findings of fact and conclusions of law, it

RECOMVENDED:

That the Division of Retirenment issue a Final Order denying
Petitioner, Ronald Hodge, the relief sought herein, as Respondent
has no basis in |law or equity to change Petitioner's type of
retirenent.

DONE AND ENTERED this 28th day of April, 1999, in

Tal | ahassee, Leon County, Florida.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 28th day of April, 1999.
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COPI ES FURNI SHED:

Em |y More, Esquire

Di vi sion of Retirenent

Cedars Executive Center

Building C

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Ant hony J. Sal zman, Esquire
Moody and Sal zman, P. A
Post O fice Drawer 2759
Gainesville, Florida 32602

A J. McMillian, 111, Director

Di vi sion of Retirenent

Cedars Executive Center

Building C

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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